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Orders aid Nitiftcations issued by Central Authorities (other than 
Administrations of Union Territories) 


ELECnON COMMISSION OF INDIA 
NOTlFtCATION 

New I>lhi, the ?0lh September, 1982 

O.N. 130- —In pursuance of 'cetion 106 of the Re¬ 
presentation of the People Act. 1951 (43 of 1931), the 
Election Commission h-reby publishes the judgment of the 
High Court of Bihar, Patna dated 30th August, 1982 in Elec¬ 
tion Petition No. 2 of 1978. 

ELECTION PETITION NO. 2 OF 1978 

In the matter of an application under section 81 of the 

Representation of People Act, 1951. 

Shyam Lai Girpta Petitioner 

Versus 

Daya Nand Sahay Respondent 

t-or the Petitioner.—M/s. S. C. Ghosh, S N. P. Shnrma 
and A. K, Singh. 

For the Respondent.—M/s, Thakur Prasad and Ganga 
Prasad Roy. 

PRESENT 

Shivam/grah Narain, J.—By this peTtion under section 81 
of Representation of People ,\ct. 1951 (hcieinafter called 
the Act’) the Pethinner Shyam 1 al Gupta challcn,iiev the 
elecdon of Resuonden' no. 1. Shri Daya Nand Snhny to 
the Council of States from the Bihar lepisl.ative Assembly 

825 ot/r: 1 


held in March 1978 and prays th.at the election of respondent 
No. 1 be set aside and the petitioner be declared elected to 
the Council of States. 

2. The petitioner, respondent no. 1 and the other twelve 
respondents and some other person.? filed their nomination 
pape.s for the election of eight members to the Council of 
Stale from the Bihar Legislative Assembly Constituency on 
or before 15-3-1978, the last date fixed for filing nomina¬ 
tion papers, rhe other persons withdrew their nominarions 
and the petitioner and the thirteen respondents including res¬ 
pondent no. I, were the cont'’sting candidates at the elec¬ 
tion. Seven of the respondents including respondent no. 1 
were declared elected ®ud the petitioner, who was a sittmg 
member of the Council of Slates, was defeated. The results 
were declared on 29-3-1978 and the present election peti¬ 
tion was filed on 15-5-1978. 

3. Though the election of the respondent no. I was ori¬ 
ginally impugned also on the ground of commission of cor¬ 
rupt practices, subseqricntly (he learned Advocate for the 
ractitioner stated that the plea (hat the election of respondent 
No. 1 was vitiated by commission of corrupt practices would 
not be pressed and, accordingly, issr;« no. 5 which related 
to the commission of cornipt practices by respondent no. 1 
fher-einafter called the respondent), was, by order no, 59 
dated 22-3-1982 of thb CoirrM deleted. The sole ground 
on which the election of r-espondent no. 1 is now challenged 
and which now survives for decision is that in view of the 
nrovisions of section 9 \ of the Act, the respondent was 
itisnualified for election ns, on the drrte of the election, he 
had a sirKsistinrrr contract in the course of his trade or busi¬ 
ness with the Govcrnmcnl of India for supply of goods 
to that Government. 

(3311 


THE GAZETTE OF INDIA ; OCTOBER 23, l‘)82/KARTIKA 1. 1904 [Part II— Sec. 30ii)] 


4. The averments relating to the alleged disqualification 
of the respondent arc contained in Paragraph no. 18 of the 
election petition. According to the averments, the respon¬ 
dent along with his brother, namely, Sri Viveka Nand 
Saha> and Sri Vidya Nand Sahay helped by some other 
relations was engaged in trade and business and in 1972, 
in the course of his trade and business, pursuant to Tender 
No. C. S. IS of 1971 of the Railway Board, the respondent 
entered into a contract with the Department cf Railways of 
the Central Goveniment to supply 2,25,000 nieces of mono 
block concrete cement sleepers. The agreement confaming 
the aforesaid contract was executed on 27-9-1972 “by and 
on behalf of the respondent no. 1 in the name of M/a. 

Daya Engineering Works (Pvt.) Ltd.of which 

re.spondent No. 1 was and the Chairman-cnm-Managing 
Director and proprietor”. The aforesaid contract, it is said, 
was subsisting on the date of the election. 

5. The petition Was contested by tho respondent. The 
respondent in his written statement asserts that he had net 
entered into any contnict with the Railway Department of 
tho Central Government. The respondent spe iflcallly denies 
that he had entered into any contract in accordance with 
Tender No. C. S. 18 of 1971 of the Railway Board lor 
supply of mono block concrete sleepers. The respondent 
further asserts that on the date of filing of the nomination 
paper or the election he was neither the Chairman, nor the 
Managing Director nor the Proprietor of M/s. Daya 
Engineering Works fPvt.) Ltd. The respondent maintains 
lhat M/s. Daya Engineering Works (Pvt) T.td. was a com¬ 
pany registered under the Indian Companies Act in 1963 
with its own stcl and independent identity and anv acree- 
ment or contract between the said Company and the Gov- 
emmen* could not to a ground for his disqualification under 
section 9A of the Act of its share holders or Directors. 
The allegations of corrupt practices were denied. Certain 
technical pleas in defence were also raised but as they 
Ivere not pressed it is not necessary to specify them. 

6. The following issues were barring Issue. nc>. 5 which 
was deleted framed :— 

(1) Is the Election Petition maintainable 7 

(2) Is the Election Petition fit to be dismissed because 
of non-compliance of Sections 81, 82, 83 and 117 
of the R, P. Act. 1951 “ 

(3) Whether Respondent no. 1 had entered into con¬ 
tracts with the Government of India particularly 
with the department of Railway or wilh the autho- 
rithics of the said department for the .supply of 
cement sleepers 7 If so, whether the said contract 
was subsisting on tho relevant dates, of impiTgned 
election 7 If so, whether he is disqualified to be 
chosen under section 9A of the Representation of 
People Act, 1951 to fill the seat in the Rajya 
Sabha 7 

(4) Whether the nomination papers of the Respondent 
no. 1 was improperly accepted 7 

(5) Whether the election of respondent no. 1 is fit 
to be set aside and if so is the petitioner entit'ed 
to be declared as a duly elected member of the 
Rajya S.abha 7 

Issue Nos, 1 and 2 

7. Neither of these two issues were nrevscil i n behalf of 
tho petitioner. These two is.sues must, thcrefoic, be answered 
against the respondent. Issue no, 1 in the affirmative, and 
Issue no, 2 In the negative, 

Issue Nos. .3 and 4 

8. The answer to issue no. 4 depends upon the answer 
to Issue no. 3. Thercfoie, both these issues are taken up 
together. 

9. The main qucsflon for determination is u the respon¬ 
dent at the time of the election, was, in view of the pro¬ 
visions of Section 9A of the disqualified for being election 


to the R'.ijya Sabha i.e. the Council of Stales. Section 9A 
of the Act, omitting the explanation which is not relevant 
for the purposes of this case, runs thus : — 

“9A. Disqualification for Government contracts etc.—A 
person shall be disqualified if aud for so long 

as, there subsists a contract entered into by him 
in the course of his fnidc or business with the 
appropriate Government for the supply of goods 
to, or for the cxccuiion of an> works undertaken 
by, that Government." 

The ‘appropriate Government’ in relation to disqualification 
for election to the Council of States means the Central 
Government—Section 7(a) ol the Act. A person is, 
thercfoie, disqualified under the section for election as a 
member of the Council of States only if all the following 
conditions exist ;— 

(a) A contract entered into bv him will, the Central 
Government; 

(b) Tho contract must be entered into in tho course 
of trade or business of the person; 

(c) The contract must be for the supply of goods to, 
or for execution of any work undertaken by that 
CTOVcrnmcnt; and 

(d) the aforesaid contract must subsist. 

9. Tliough the issue, a.s framed, speaks of contracts 
entered into with the Government of Inditi, according to 
the averments in the election petilion as they stand, after 
the deletion of certain averments therein on the ground 
of vaguences, by order No. 32 dated 3-12-79, the only con¬ 
tract on which the disqualification under section 9A of the 
,\ct is founded i.s the contract which respondent no. 1 is 
alleged >o have entered into with the Government of India 
in pursuance of Tender No. C' S. )S of 1971 of the Railway 
Board. That contract has been brought on record and 
marked Exhibit 1. That contract i.s dated 27 September, 
1972 and on the face of it, the parties to the contract are 
the President rf India and M/s. Daya Engineering Works 
(Pvt) Ltd., Gaya. The contract has been signed by the 
loin' Director, Civil Engineering, Railwav Board for and 
on behalf of (he President of India and bv S. N, Gupta, 
3'echnical Director of M/s. Daya Engineering Work.^ fPvi.) 
Ltd. (hereinafter called 'the Company’) for and on behalf 
of (he Company. It is not necessary to set out the terms 
of tho contr.ict except to state that by this agreement 
the Company and the Government of India entered into a 
con'ract for the supply of 2.25 lacs pieces ut Mono Block 
conr'-cte sleepers by the Company to die Government of 
India at (he price and on the terois and conditions mnUially 
agreed upon. The contract, therefore, is clearlv a contract 
with the Goveinment of India for Ihc supply goods to 
th.at Government, It is not in dispute (hnt this contract 
was sub.sisting id the time when respondent no. I filed his 
nomination (vancr or v/as declared elected to the seat in 
(he Coiini-il of Sfnlc. Thus, onlv furlher condition for the 
apnVr.sbi'itv of section 9A of the Act which must be satisfi¬ 
ed is whether this was a contract entered into by the re.s. 
pondent no. 1, and if so, whether it was entered into by 
him in. the course of his trade or business. 

10. The petitioner asserts that it was a contract entered 
into by resrvondenv in the course of bis trade or busine.ss. 
The rcsipondent demurs and asserts that the contract aforesaid 
wia.s entered into in the course of its Wade and business by 
the Comnunv, which is an independent legal entity, separate 
and distinct from i's- sh.ire-holdcrs and directors and the fact 
that at the lime the contract was rncred into bv the Com¬ 
pany, <hc respondent was i*s Managing Director could 
not make the contract entered info by the Company a 
contract en'ered into bv Ihe rcsixindent. The Company is 
n comp.anv registered under the Indian Companies Act, 1956. 
It was incorporated on 19 March, 1961 ami the certificate 
of its incorporation is Exhibit A. It cannot, therefore, be 
disniifed lh.it the company is a legal person and has a legal 
entry separate and distinct from th.it of its share-holders 
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or Directors. To use the words of Dim, J„ in Mnngilal v, 
K.rishnirji Riio Pawai' and another (A.l.R. 1971 Supreme 
Court, 1943) ; 

“a company registered under the Indian Companies 
Act, it is settled beyond dispute, is a separate entity 
distinct from its share-holders" (at page 1947). 

Priina facie, the contract (Exhibit 1) is a contract entered 
into by the Company in course of its trade or business and 
cannot be held to be a contract entered into by respondent 
no. 1 in the course of his trade or business. 

I I, Shri S, C. Ghosh, appearing on behalf of the petitioner, 
however, contended that if there is a contract cnlered into 
by a company m the course of its tiade or businesb. for the 
purposes ot section 9A of the Act that contract must be re¬ 
garded ns a contract entered into bv its share-holder oi 
Director in the course of his trade or business, if the share¬ 
holder or Director holds a substantial number of shaies and is 
managing the business of the company. The purpose of sec¬ 
tion yA of the Act, he contends, using the words of Bose, J, in 
Chamirbhuj Vithaldas Jasoni v. Moreshwar Parashram and 
others (A.l.R, 1954 Siipi’eme Court, 236 at 243) "is to main¬ 
tain the purity of legislature and to avoid a conflict between 
duty and interest." He further points out that “It is of 
the essence of the Etiw of Elections that candidates mu.st 
be free to perform their duties without any personel motives 
being attributed to them" per HidayatuDab, C.J., in Konappa 
V. Vishwanath (A.l.R. 1969 Supreme Court, 447 at 451). 
Shri Ghosh asserts that if persons who own consideiablc 
number of shares in a Company and thus arc entitled to a 
substantial share of the profits which the Company may 
make out of the contract with the Government and are 
managing the ailairs of the Company are held not to be 
disqualified for membership of Ihe legislatures, there will be 
a conflict between interest and duty and motives would be 
attributed to them in the perfoimance of their duties as 
members of the legislature. He, thereioro, contends that to 
promote the object of the l^islaturc and the principle of 
public policy underlying Section 9A of the Act, Section 9A 
must be so construed as to bring such • ''■'■'‘n.s within its 
disqualificatory net, 

12, In support of this construction of Section 9A, Shri 
Ghosh further relied on the principle of interpretation that 
that interpretation which vrill make the provision luira vires 
the Constitution should be preferred to the interpretation 
which will make the movision ultra vires, He contends that 
unless' Section yA is held to be include within its ambit a 
candidate, who liolds a substantial number ol shaves of a 
Company which has a subsisting contract of the requisite 
diaractor with the appropriate Government, it would be 
ultra vires Article 14 of the Constitution. He refened to a 
decision of die Supreme Court in Konappa v, Vishw,anaih 
(A.l.R, 1969 Supreme Court, 447) which held that even a 
partner in a firm which has a subsisting contract of the 
character specified in section 9A of the Act with the Govern¬ 
ment is disqualified by section 9A of the Act and be urged 
that regard being had to tile object to the provision, namely, 
the evidence of a conflict betw'eeii duty and interest of 
members of legislatuio, there is no reasonable basis for dis¬ 
qualifying a partner who m.ay have only a small interest in 
a firm which has a subsisting contract with the Government 
and not disqualifying a person who holds substantial number 
ot shares and is managing the affairs of a company which 
has a like contract with the Gove’mment. The conflict bet¬ 
ween duty and interest is no less likely to exist in his case 
if he becomes a member of the legislature. 

13. The argument that the provision of .section 16tl)(ix) 

of the Ori.ssa Municipid Act, 1950 was ultra vire.s Article 14 
of the Constitution in so far as it disqualified a person from 
being a candidate at a ^Municipal election if he wak employed 
as a paid legal practitioner against the municipality, hut did 
not drsqualify a person who had litigation with the Munici- 
paiity was raised before the Supreme Court in Sukliawant 
All V Slate of Orissa (A.l.R. 1955 Supreme Court, 166 at 
page 170). The Supreme Court speaking through Bhagwati 
J.. negatived the argument in these words :_ 

I he simple answer to thig contention is that legislaliou 
enacted for the achievement of a Particular object 
or purixise need not be all embracing. It i.s for the 


legislature to determine what categories it would 
embrace within Ihe scope of legislation and merely 
stand on the same footing as those which ate 
covered by tl^ legislation are left out would not 
render legislation which has been enacted in any 
manner discriminatorv and violative of the funda¬ 
mental right guaranteed by Article 14 of the Consti¬ 
tution." (at page 170 of the report). 

On a Parity of reasoning the submission that if Section 9A 
Uisqualifies a Partner of a firm but does not disqualify a 
substantial share-holder or Director of a company when 
boih the company and the firm hud a contract of the requisite 
character with the Government, Section 9A would be ultra 
vires Article 14 must be rejected. It cannot be denied that 
Ihci'c is a lundamcnlal distinction between a shareholder or 
a Director of a company and a partner of a firm. 

“Partnership is merely an association of persons for 
carrying on the business of Partnership and in Law 
the firm name is a compendious method of describ¬ 
ing the Partners. Such is, however, not be case 
of a company which stands as a separate juristic 
entity distinct from the share-holders.’’ [per Ghulam 
Hasan, J. in Mrs. Dacha v. Commissioner of Income 
Tax (A.l.R. 195S Supreme Court, 74 at 77j. 

The principle that courts must lean in favour of the inter¬ 
pretation which makes the provision constitutional cannot, 
ihcrelorc, be pressed in aid of the construction put forward 
by Sri Ghosh. 

14. Now can the object undelying Section 9A justify that 
construction, it is well settled that “a share-holder has no 

inioicst m the property of the comp.tny.It is true that 

the snare-holder have the sole determining voice in administer¬ 
ing me afl'airs of the company.The interest of the 

shttie-holder either individually or collectively docs not 
amount to more than a right to participate in the profils of 
the company.” Mts, B’acha v. Commissioner of Income Tax 
(A.l.R. 1955 Supreme Court, 74 at Page 77). Consequently the 
business or trade carried on by the company is not the busi¬ 
ness or trade of its share-holders or Directors, As obseived 
by Gajendragadkar, C.J. in The Tata Engineering and Loco- 
mativc Company Ltd. and others v. The Slate of Bihar and 
others (A.l.R. 1955 Supreme Court, 40) : 

“Once a company or a coi-potation is formed, the busi- 
uess which is carried on by the said company or 
corporation is ihe business of the company or coi* 
potation and is not tiie business of the citizens who 
got the company or corporation foimed or incor¬ 
porated" (at page 48 of the report). 

15. Therefore, leaving aside cases m which the company 
enters into the contract as an agent of the candidate and 
possibly the case where the company is a mere alter ego 
of the candidate, a contract entered into by a company in 
the couise of its trade or Dusinesg cannot be regarded as a 
contract entered into by the candidate in the course of his 
trade or business, though it may be that us he has a right 
to Participate in the profits which the company may make 
out of Ihe contract, he may have a beneficial interest in that 
contract cun the expression “entered into by him in the course 
of his trade or bu.smcss" be intcrprclcd to include a contract 
in which he has a beneficial interest 7 In rny opinion, it can¬ 
not be so interpreted. The expression “contract entered into 
by him" is plain and unembiguous. It means a contract to 
which he is a Party, The expression entered into by him 
is not capable of meaning a contract in which he has a 
beneficial interest even ihou^ he is not a Party thereto. A 
contract entered into by an independent legal person separate 
and independent from the candidate in tlxt -course of that 
person's trade or business can never be held to be a con¬ 
tract entered into by the candidate in the course of his trade 
or business even if he has a substantial beneficial interest 
therein, ToAo hold would amount to re-wnting the section 
and would involve reading into it the words ”in which he 
has a substantial beneficial interest.” 

16. Though it is undoubtedly a rule that the court should 
prefer that construction which suppresses the mi.schiet and 
advances the remedy the construction which is more apt to 
suppress the mischief and advance the remedy is only per¬ 
missible when the language used is capable of that con- 
.struction. As pointed out by Gejcndragadkur, J., as he then 
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was, in Kanai Lai Snr v. I’ararnnidhi Sadhukhan (A.l.R, 1957 
supreme Loun, 907) (ai Pages 910 and 911) ; 

“The words nserl in the maleiial provisions of the stalule 
must be mterprcled in their plain grammatical 
meaning and it is only when such words are cap¬ 
able ol two consiruciions that iho quesiioii ul 
giving effect to the policy or object of the Act can 
legitimately arise. When the material words are 
capable of two constructions, one of which is likely 
fo defact or impair the policy of the Act whilst the 
other constructions is likely to assist the achieve¬ 
ment of the said policy, then the Courts would pre¬ 
fer to adopt the latter construction. 

It is only in such cases that it becomes relevant to con¬ 
sider the mischief aral defeat which the Act pur¬ 
ports to remedy and correct." 

The words used, as 1 have already said, are not capable of 
rnOTning “or a contract in which he has a substantial bene¬ 
ficial interest. The interpretation contended per by Shri Cihosh 
can only be accepted if section 9A could be interpreted to 
index within its ambit a contract in which the person has a 
substantial interest. That as I have said, canno: be done with¬ 
out doing viohincc to the plain wonls of the statute. The 
interpretation put forward by Shri Ghosh cannot, thercfoic, 
be adopted on the ground that that interpretation “is more 
consistent with the alleged object and policy of the Act” or 
would supress the mischief and adv.ince the remedy which 
the legislature has been given. 

17. If it were possible to regard the wivds used as umoi- 
guous and not plain", we would be entitled and indeed 
bound in inleiprcting the woidi, to consider the legislative 
history of the enactment of section 9A, Section 9A of the 
Act WHS introduced by the Represent ition of People ('Amend¬ 
ment) Act. 1956 and ff replaced Ih: amended section 7<d) 
with an Explanation added to it. Section 7(d) as 
amended by the Representation of People (Amendment) 
Act, 1958 (Act No, 58 of 19581 ran thus :— 

"7(d>—If there subsists a contract entered into in the 
course of his trade or business by him with the 
appropriate Government for the supply of .goods to, 
or for the execution of any works undcilakeo by, 
that Government.’' 

Prior to the 1958 amendment section 7(d) was as under:— 


been a contract in the course of trade or business. 
The words wei'e miidi wider and included any con- 
11 act entered into for his benefit or op his own 
account or a contract in which he had any share 
or interest. To this extent the legislature has clearly 
nanowed the area of this disqualification.’’ (at 583) 
Section 9A being is pari-malerial with section 7td) as amended 
by Act of 1956, it is maniCast that the scope of the dis¬ 
qualification undei unamanded section 7(d) of the Act has 
been narrowed down by the present section and contracts 
entered into for the benefit of a candidate or contract in 
which he has any interest, If tlicy are not eiiwrcd int,' by 
hint, arc no longer in the disqualihcatory net. ,\n examination 
of the legislative history, therefore, negatives the construction 
contended for on behalf of the pelitioncr. 

19. Further, in intcrpreling the words used in section 9A 
we must rcmemb.er that (he right of a person to stand for 
an election is, to used Ihc words of Hidayntul.ih, C.J., in 
Konappa v. Vishwanath (A.l.R 1969 Sunreme Court, 447 
at 451) “a valuable riglit" imd section 9A restricts that 
right and as such it is a disabling provision and must bei 
const! lied strictly. A Bench of this Court in Shri Bateshwar 
Pra.9ad v. Shri Lalitcshwar Pd. Shahi (1964 B.I..J.R., 1563) 
and a bench of Andhra Pradesh in Dentu Bhaskararao v. 
C.V.K. Rao (A.l.R. 1964 Andhra Pradesh, 77 at page 83) 
in view of the consideration held that section 7(d) of the Act, 
which section 9A lias replaced Imd to he strictly construed 
and the meaning of the word.s used cannot he unduly widened 
by con.struction. 

20. Further, thy construction put forward on behalf of 
the petitioner stands negatived hy the decision of the 
Supreme Court in Manjilal's case (.MR 1971 Supreme Court, 
1943) in which relying on the principle of separate entity 
of a company registered imdcr tile Indian Companies Act, 
it was held tliai the Cliairman of the Board of Directors of 
the company while functioning as such cannot bo said to 
be engaged in ‘his trade or business' as coutempliiled by 
section 9A of tlie .Vet and, therefore, the contract by the 
Company could not be considered to be a contract eijtered 
into by the rctuincd candidate in the course of his trade or 
business by reason merely of the fact that he was at the 
relevant lime Chairman of the Board of Directors of the 
company. The Chairman of the Board of Director.s of the 
Company ccrliiinly has a beneficial interest, and presumably 
.substantial beneficial interest in a contract entered into by 
his company in the course of ils irade or business 


“7—A person shall be disqualified for being cho.scn us, 
and for being a Member of either Hou.se of Parlia¬ 
ment or of the Legislative Assemble o.- I.cgislatlve 
Council of a State. 

(a) * 

(b) * 

(c) + * 

(d) If whctltcr by himself or by any pcison or 
body of persons in trust for him or for his bene¬ 
fit or on his account, he has any share or interest 
in a contract for the supply of goods to, or for Ihe 
execution of any works or the peiformance of any 
services by, the appropriate Government.” 


18. It would, thus appear that except foi the Explanation 
the present section 9A is in pari material with section 7(d) 
as it existed after the Amending Act of 1958. Interpreting 
section 7(d) of the Act as subslitiitcd by the Arneiiding Act 
of 1958, Sikri, J., as be then was, speaking for the majority 
of the .Supreme Court in Lalitesbwar Prasad Sabi v. Balesh- 
war Prasad and others (A.l.R. 1965 Supreme Courl, 590) 
observed : 


“Comparing the old lection and the new section, there in 
no doubt that there has been a change in (he word¬ 
ing. One change is quite clear and that is the coti- 
tracl^ now must have been entered in the course 
of his trade or business by a person with the ap¬ 
propriate Government. Previously it need not have 


21. Shri Ghosh also argued that if the legislature had 
intended that .i candidate who wa.s a share-holder or a 
Director of a company which had a contract with the Gov¬ 
ernment of the character specified in Section 9A would not 
be disqualified, a specific provision protecting the candidate 
in such a case rvotild have been made in section 9A itself. 
He diew my attention to the provisions of section 12 of the 
Fnghsh Municipal Corporation Act, 1882 quoted in Lapish 
V. Braithwaite 11925 (1) King’s Bench Division, 474 at 
474J'. iSub-secTon (I) of that section disqualified a person 
from l>cing a Councillor if and while be “has directly or 

indiicctly,.any share or interest m any contract, 

with..the Council." And sub-soction (2) of that 

section provided that a per.son should not be disqualified, 
or be deemed lo have any share or interest in such a con¬ 
tract ”by reason only or of his having any share or In¬ 
terest in.any company.under the Companies 

.\ct 1862." In lhat English Act, the words ‘share or inter¬ 
est’ in a contract were c.apable of including within the 
ambit a person who was a sh.are-lioider of a company which 
haj cnicred Inlo a contract with the Council and, therefore, 
the Icgi.slatisro deemed it necessary to insert a clause pro¬ 
tecting a person who had share or interest in company which 
had entered into contract with the Council. As section 9A 
disqualified u per.son only if he has entered into the contract, 
and not even when he has only an interest or share in the 
contract of the requisite eharacler, there w'a.s no necessity of 
enacting tin expecting clause in favour of shaic-holders of 
a company which had entered inlo such a contract 


22, The decision in Konappa v. Vishwanath (AIR 1969 
Supreme Court, 447) relied on by ShH Ghosh does not, in 
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for by Shri Ghosb. The observation of HiJayutulhih, C..1., 
in that case that “the law requires that a candidate should not 
have any interest in any contiact with Government” on which 
Shri Ghosh particularly relied docs not lay down that a candi¬ 
date who has any interest in a contract entered into by some 
other person is within the mischief of section 9A. To under¬ 
stand the true import of the aforesaid observation we must 
have regard to fbe context in which it occurs. The observation 
occurs in the following passage 

' Next it is argued that the section is applicable to a per¬ 
son whereas the contract was with a finn and there¬ 
fore, the first respondent was not barred from stand¬ 
ing for the election. In our opinion, the High Court 
has taken the right view of the matter. The law 
requires that a candidate should not have any interest 
in any contract with the Government and even a 
partner ha.s an interest suflicient to attract the provi¬ 
sion of Section 9A.” 

The observations were made witilc repelling the argument 
that a partner of a firm wliich has entered into a contract with 
the Government is not disqualified and the expression ‘any 
interest’ used by Hidayatullah, C.T obviously, refers to the 
interest which a partner has in the contract entcied imo by bis 
firm. The observations made in any decision nimt " read in 
the light of the facts of the case. If any interest in the con¬ 
tract attracts the disqualification the amendmenl to the original 
section 7td) of the Act by the amending Act of 1958 would 
have been wholly incfectual and wotiUI not have hroughl 
about a change in the law, which K clearly did as decided 
by the Supreme Court in Lallteshwar l\l. Sahi\ case (sup. a) 
in which it was held that by the amcudmcni the legisluiiiie 
had clearly narrowed the area of di.squulifieslion. 

23. Shri Ghosh also relied on the decisions reported in 

Nutton V. Wilson 1(1889(22) Queen’s Bench Division, 744)] 
and in Hunnins v. Williamson [(1882-83 (ID Queen's Bench 
Division, 533)J but it Ig not necessary to consider those 

decisions as the slatutory provisions dealt with in those cases 

were not in Pari materia with section 9A of the Act and the 

ambit of the disqualificatory provisions therein were much 
wider. The aforesaid construction contended for by vShrl 
Ghosh must, therefore, be rejected. 

24. .Shri Ghosh next contended that a contract of the 

specified in section 9A entered into by the agenr of 

tiro candidate mu.st be regarded os a contract ‘entered into 
by him’ (the candidate 1 within the meaning of the expression 
as used in section 9A of the Act and that the afore,said con¬ 
tract (Exhibit I) must be regarded as a contract entered into 
by the Company as the agent of the respondent and, there¬ 
fore, a contract entered into by the respondent in the course 
of his trade or business. On the other h.and, Shri Thakur 
Prasad, the learned Advocate for the respondent, besides 
denying that the contract won entered into by the Company 
as an agent of the respondent, urged that to atiiact (he dis¬ 
qualification, (he contract must be entered into by (he candi¬ 
date himself, it is not enough that it should be entered into 
on behalf of the candidate and, therefore, a contract entered 
into by an agent of the candidate cannot be regarded as a 
contract 'entered into by him’ (the candidate) within the mean¬ 
ing of the expression as used in section 9A of the Act. He 

omts out that the words used arc ‘entered into by 
im’ and not 'entered into by him or on his behalf 1 
am inclined lo the view that a contract entered into 
by (he agent of the candidate in the course of the trade 
or business of the candidate for the purposes of 
section 9A may be registered as a contract entered 
into by (he candidate as (his interpretation would pro¬ 
mote and Ihe contrary interpretation defeat the principle 
of public policy underlying section 9A. 11 is, however, 

not necessary to express a final opinion in the matter. Even 
if, for the purposes of section 9A, a contract entered into 
by the agent of a erndidate is regarded ns a contract entered 
into by a esndidafe himself, Ihi.s contention of Shri Ghofli 
rnust fail because thcie is ro evidence to justify the conclu¬ 
sion that in entering into the confr.ict embodied in the agree¬ 
ment (Exhibit D the Compoip r.ted ,as an agent of the 
respondent 

25. The respondent is one legal person and the Compam- 
is nnot^r legal person separate and distinct from the respon¬ 
dent. To constitute one person the agent of nnothe,- legal 


person, there must be a contract of agency. This is clear 
from the following olxscrvations of Tomlin, J,, in British 
Thomson Houston Co. dd. v. Sterling Accessoric.s Lid. (8) 
[C 1924 (2) Chancery Division .33] quoted with approval by 
Cohen L.J., in Ebbw Vale’s ca.se 11951 (2) Kink’s Bench 
Division, 366 at 370] ; Tomlin, I., said : 

“1 do not think ih.at any such ‘'iiifeicnec”—that is, an 
inference of agency between the direciors and the 
company—‘‘can be or ought to be drawn. K has 
been ‘‘made plain by the House of Lords that for 
the purpose of cstahli.shiiig contractual liability it 
is not possible, even in the ‘‘case of tlic so-called 
one-man companies, to go behind the legal “cor¬ 
porate entity of the company and treat llie creator 
and “controller of the company is the real contrac¬ 
tor merely becau.se “he is lire cicater iih1 (.Lnl'.'-'.k . 
If he is to be fixed with "liability as principal, the 
agency of (he company must be” established subs¬ 
tantively and cannot be inferred from the "holding 
of director’s office and (he control of the shares 
alone : “sec Salomon v. Stilomon and Co. Ltd, (7). 
Any other conclusion “would have uullificd the 
purpose for which the creation of "limileJ com¬ 
panies was authorised by (he legislature.” 

Cohen L.I. in Ebbw Vale's case specifically laid down, the 
other Lord Justices in the Court of Appeal concurring, that 
“in the absence of an agency contract between the two 
companies, one cannot be said to be the agent of the other.” 
The contract of agency may be express, it may even be 
estsblished by the attending circumstances. But the coniroet 
of agency, must “he established snb.si.intively. There i.s no 
evidence, cither direct or circumstantial, csiablishiiig the 
agency of the company substantively. The only fact esta¬ 
blished is that the respondent wia.s for a long time (be 
X^anagtiig Director of the Company and held considerable 
number of shares of the Company and that even after he 
ceased lo be the Managing Director, he conlinued to he a 
Director of the Company. For the purposes of (his case, 1 
wHI disregard the plea of the respondent that at (he time of 
the election, he was not a director of (he company. Bui 
from these facts, to use the words of Tomlin. J,, "The agency 

of the Company.cannot he inferred." There is no 

other evidence either oral or documentary. 

26. Shri Ghosh referred lo the letters (Exhibit 6 series). 
Some of these letters relate to other contrarts but some show 
that the respondent in his capacity as Managing Director, or, 
even a Director, took a leading part in negotiating (he te rns 
of the contract and in representing and same-guarding (he 
interests of the company in regard to the contiact, The,se 
letters c.stublish that Shri Daya Nand Sahay, was acting on 
behalf of the company in regard (0 the contract in quest'en. 
This circumstance might show that the respondent was an 
agent of the Company in regaid to that mailer. It cannot 
.show that in regard to the contracl, that is to .say, in entering 
into the contract and executing the same, (he Company acted 
a.s an agent of Shri Daya N.and Sahay. Shii Ghosh was 
repeatedly asked by me to point out any other fact establi¬ 
shed by the evidence supporting the plea that the Company 
was agent of the respondent. Shri Ghosh was unable to 
point out any evidence oral o,- documentary edablirhing that 
the company acted as an agent of Shri Djy,a Nnnd Sahay. 
The only oral evidence tllit he pointed out was the evidence 
of P.W. 3 to the effect thattt he fact that the office of die 
Company was located in the house of Shri Daya Nand Sahay. 
But that is no evidence of agency. 


27. As a matter of fact, whatever material evider 
is on the record suggests that the Company was (he 
in regard to the contr.ict and not the agent of any in 
The Income Tax Returns filed on behalf of the C 
for the Asses.sment Year 197.5-76 to the A.ssessm 
1978-79 have been brought on the record on b 
the petitioner and they show that Ihe Company was 
on the business of manufacture and supply of lailway 
and showing the profits .and loss of that bnsincs 
Profits and Loss Account annexed ta its annual re 
income. It is enough to refer only to the Income Ta 
fExhibit 5) for the accounting year ending on 31 
It appears from the .annunl return that the naturi 
busine.ss of the Company wai manuf.actnrc of slec 
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poles and that an advance of Rs. 3965K was obtained from 
the Railway Board, tJoveinment of India uuainst orders. The 
accounts appended also show that substantial aiiantily of 
stone chips, cement and sand which are required in the 
manufacture of railway sleepers were purchased by the Com¬ 
pany during that year. It also appears that on 31-12-74 the value 
of part Of the fixed assets for the Sleepers Unit as viz. of the 
plants and machinery for the same unit was of Rs. 5,31,594 
and odd. It further shows that 19312 sleeper units were 
manufactured during the year and 13920 skepera unit of 
the new design and 477 units of the old designs wci-e sold 
during the year. Of course, it is not clear from the accounts 
that the aforesaid related to Ihe contract (Erdiibit A) but it 
seems highly probable that the profit and loss in inspect 
of that contract are included in the profit and loss account 
of the Company. I'his suggests that in entering into the 
contract, the Company acted as a princiual and not as an 
agent of Shri Daya Nand Sahay. 

28. in support of his contention legarding the Company 
being the agent of Shri Daya Nand Sahay. Shri Ghosh refer¬ 
red to 'the decisliSli in David Allen and Sons Billpo.sting v. 
B'ryadalc [1939 (4) All England Report^', 113]. Bur the ques¬ 
tion whetlicr the company is the agent of another individual 
is a question of fad and has to be decided on the basis 
of the facts of each case. In that case, ii was held on the 
facts of that case that the subsidiarv Company was the 
agent of the parent company. This contention of Sliri Ghosh 
must, therefore, fail. 

29, Shri Ghosh next contended that the Company was 
the simulacrum or alter ego of the respondent and, there¬ 
fore, the contract entered mto by the Company should be 
regarded as a contract entered into by the respondent, lie 
contended that for giving elTed to the p.inciple of public 
policy underlying section 9A of the Act, the court is entitled 
to disregard the corporate veil and entity and pay regard 
to the economic reality behind the legal facade. If the cor¬ 
porate veil of the Company is lifted, and the court looks 
to the economic realities behind the Iccal facade, he con- 
tonds, it would appear that the Company is a more alter ego 
of the respondent. He relied on the princi >le that in e.scip- 
tional cases the court is entitled to disrcp.rrd the corporate 
entity of the corporation and look behind the legal facade. 
He contended that this was an e.xcepliontil case for if the 
courts were not enlilled to disregard the roiponitc entity 
of the corporation for the purposc.s of the application of 
section 9 a of the Act, the Principle of public policy undeir- 
lylng section 9A of the Act would be defeated. 

30. On the other hand, Shri Thakur Prasad apari from 
contending that on the facts and eircnmstaiiccs ot the case, 
the Company cannot be held to be the siimila rum or alter 
ego of the respondent, urged that for the purposes of apply¬ 
ing section 9A of the -Act, the corn-; w;;.s not entitled to 
disregard the corporate entity and hold that a contract enter¬ 
ed into by the Company was a contract entered into by the 
share-holder or the Director of the Company, who con¬ 
trolled it. He conceded that some exceptions have been 
engrafted on the rule that a corporation or a company has 
a juristic or legal entity separate from that of its Directors 
or .shaie-holdcrs. But he urged that this was not a case 
which fell within the .-ccognised exceptions to the rule. Tic 
strongly relied upon the decision of the Supreme Court in 
The Tata Engineering and 1 ocumotive Co. Ltd, and others 
V. The State of Bihar and others (.A.I.R. 1965 Supicme Court. 
40). A large number of decisions and also passages from 
Palmer’s Company Law have been [cfencd to in connection 
with the principle lifting the corporate veil. It is, however, 
not necessary to consider the decisions and the Passages 
referred to because, in my opinion, if the corporate veil of 
the company is lifted, it is not established that the Company 
is the simulacrum or alter ego of the respondent Daya Nand 
Sahay and, therefore, this contention that the contract entered 
into by the Company should on this ba-sis be regarded 
as a contract entered into by the respondent must also fail 

31, It appears from the memorandum of Association 
fE.xbibit 3) of the Company that the subscribers thereto were 
the respondent Daya Nand Sahay and Daya Prakash, his 
wife’s brother and each of them had agreed to take 2000 
shares. It further appears from the memorandiim of asso¬ 
ciation that originally the authoiiscd share capital of the 
Company was Rs. 5 lacs divided into ] laceequify shares of 


R.S. 5 each and the original Directors of the Company besides 
Daya Prakash and the rc.spondcnt Daya Nand Sahay, were 
N. C. Bhatia, Rarlhe Shyam Sharma and Charanjit Singh. 
When we look at the evidence relating to number of shares 
of the Company held by different share-holders, it is evident 
that Daya Nand Sahay, even if the shares held by his wife. 
Children or even his brother and father are clubbed together 
with his shares, never had a controlling interest in the Com¬ 
pany at any relevant time. 


32, There is no evidence legarding the luimber of shares 
held by Shri Daya Nand Sahay and members of his family 
on 27-9-1972, the dale when lire agreement (Exhibit 1) was 
executed. We, however, know the number of shaies held by 
different persons during the suceceding year viz., between 
30-6-1973 and 29-6-1974. The annual return subnultcd by 
the Company to the Regisir ir of Companies for the period is 
on record as Exhibit 4 and it appears from Part V of the 
said return which contains the list of persons holding shares 
on the day of annual general meeting, namely 29-6-1974, 
and at any time during the period begimiing from J0-(i f97ji 
the date of the preceding annual general meeting that the 
total number of shares issued was 1 lac, Shri D. N Sahay 
held 17000 shares, his wife, daughter and sons held another 
17000 shares and out of remaining 66000 shares, 44000 .were 
held by Shri Daya Prakash, his wife, his sons and his brother 
, while the remaining 22000 shares w'erc held 

*^3' Singh, Rtuni-inmid Bhiirli nncl Shfirnshcr 

Jang Bahadur Singh. In March 1978 while the tolal number 
of .shares issued was 1.50,000, when the election was held 
the number of shares held by Shri Daya Nand Salmy along 
with the shares held by his vvife, son, and daughters includ- 
ing his married daughier, Snit. Bharti ShrivasGva, nice 
Kuman Bharti Sahay was 48001* uj detailed hereunder-— 


Shri Daya Nand Sahay 

17,000 

Smt. Sushila .Sahay (wife* 

12,000 

Kumuri Bharti Sahay (daughter) 

5,000 

Kumari Surili Sahay (daujjhler) 

4,000 

Sri Sanjay Sahay (son) 

5,000 

Sri V. N. Sahay (brother) 

2,000 

•Sri G. N, Sahay (faihei) 

3,000 


48.000 


uut ot the remaining 1,02000 shares 64600 werr held by 
Shrj Daya Prakash, his sons, his mother and his brother 
Sm S. N. Gupta, 37,000 being field by Sri Daya Prakash 
i'lone, and the balance 37400 shares were held by Smt. Ruma 
Pradfiun, Shri Ch.aranjit Singh, the Mahanth Raman and Bharati 
..hamslicr Jang Bahadur Singh, the number of shares held 
by Ramanand Bharati alone being 30,000. These facts appear 
ironi the annual reluro Hied by the, Company for the period 
Irom 30-6-1977 to 30-6-1978 [Exhibit 4(d)] lakcn along with 
the evidence gs to the relationship in the deposition of the 
res^mdent R.’W. 2, It was suggested to the respondent 
iK.W, 2) that the shares held by his children and wife and 
Us relation were in reality his shares hut so far as the shares 
Leld by persons not belonging either to his family or to 
he lamily of Daya Prakash are concerned, there is not 
even a whistler in (he evidence that the respondent had any 
interest in those shares. There is not even a suggestion that 
Ihc other share-holders, who do not belong to the family 
ot Daya Prakash or of the respondent including Mahanth 
Ramanand Bharati were in any way related to the respondent 
or under his thumb. The suggestior that the shares hold by 
nis relations i.e, Daya Prakash ahd members of his fumilv 
wci-c purchased out of his money was denied bv the respon¬ 
dent deposing as R.W. 2 and there is no evidenoe to the 
cnntr.iry. As the appaient must be, in the absence of evidence 
to the contrary, be presumed to be real state of affairs and 
tho.sc .shares must be helrf to belong to Daya Praka.sh and 
members of his family and not to the respondent, It is Ibere- 
fore crysta^I clear that Shri Daya Nand Sahay, even if re- 

members of 

his family did not, at any relevant time, own even the 
nir. onty of the shares. As a matter of fact, the respondent 

shL h iTk ^ nshare-holders, ihe 
wene members of his family 

hv all relevant tunes much more than the shares held 
py (he respondent and members of his family 
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33 . In these circiimstunccs, it is idle to contend that the 
Company was a simulacrum or alter ego of the respoiulcnt 
Shri Daya Nand Sahay. In Pegler v. Craven [{1952 {2> 
Queen’s Bench Division, 69)J a shop occupied for its business 
by a Company in which the tenant of the premises in whose 
tenancy the shop was comprised and he and his wife held 
the raajurily of the shares and of which the tenant was at 
all times the Managing Director was not regarded by the 
Court of Appeal as a shop occupied hy the tenant for the 
purposes of his business. The argument that the business of 
the Company was the business of the ten 'nt as the Com¬ 
pany was very nearly a mere altei- ego of ihe tenant was 
rejected by Jankins L-T, (at Pages 75 anil 76 of the repoil). 
ill these words 

“By no stietch of imagination, so far as I can see, can 
the business carried on by the company on Ihe 
premises here in question be regarded as the business 
of the tenant. It is the business of the company, 
and nobody else, and as I think I have already 
said, although Mr. Pegler is (with the aid of his 
wife's holding of ten shares') a majority shareholder, 
he is not by any means the sole shareholder. The 
business is the Company’s and .illhough he manages 
it for the company, and not on bis own account.’’ 

Evershed M. R. agreed with Jenkins L.J, and observed (at 
page '79) ; 

’’It may be that in some circumstances it could be said 
that a company in actiud occupation wa.s but 
the alter ego of the tenant. It is possible that such 
a conclusion might be arrived at in (jome cases, but it 
Cannot, in way judgment be arrived at in thts case 
for, as my brother pointed out, the company hce 
cannot be said to be a mere alter ego of the ttppli- 
ernt Pegler.’’ 

This decision, therefore, clearly shows that a Company in 
which a poison along with his wife is a majority .shareholder 
and of W'hich that person was the Managing Director at all 
times, cannot be held to be the mere alter ego of that pcison 
inasmuch as he was by no means virluallv ihe .sole shaic- 
holdcr. If a company of which one person is at all times the 
Managing Director and holding a majority of shares cannot be 
regarded as an alter ego of that person, the Company cannot 
certainly be regarded as on alter ego of the respondent, who 
along with the meinber.s of his family was only 1 minority 
share-holders and was a Managing Dirertor for a period but 
not for all time, 

34. Shri Ghosh, however, contended lha( Shri Dnya Nimd 
Sahay wa.s not only the Managing Director lor most of the 
time but he was the head and soul of the Companv. (he 
other Dirccloi's or even the Chairman of the Board of Direc- 
tois being mere dummies. In support of (his contention ho 
referred to the i ii ciimstancc that (wo of the income taK 
refiirns. viz., (i) fo rlhc accounting year ending on 31-I2-197.S 
(Exhibit 5/(n), and (ii) for the accounting year ending on 
31-12-1976 (Exhibit 5|b) submitted on behalf of (be Corapaiiv 
were signed by Shri Daya Nand Sahay, though he had censed 
to be the Managing Director of the Company. But two ol 
the Income Tax Returns filed by (ho Company, namely, Ex- 
iiibits 5/and 5/c are signed by Shri Daya Prakash and the 
respondent Shri Daya Nand Sahay when he bad signed (Ic 
returns (Exhibit 5fa) and Sibl] was a Director of the Com¬ 
pany, though he bad ceased to be the Man.aging Dirciioi. 
This circumstance cannot show (hat all ihc other Diiectois 
were dummies and the respondent was all in al) of the 
Cim-'pany. 

35. St>ong reliance was placed by Shri Ghosh on the leltrrN 
Exhibit 6 series, namely, Exhibits 6 to 6/k, Exhibit 6(d) 
is an order placed by the Railway Department of the Govern¬ 
ment of India regarding supply of railway sleepers and it 
shows that the order was ncccpled by (he retpondent on 
behalf of (he Company in his capacity as the Managing 
DiiectOr of the Company. The remaining are letters which 
have been written by the respondent, one lo the President 
of India and the others 10 the Railway autbordies in connec¬ 
tion with the contract in question or (be eailier conlra ’t which 
the Company hud for ^rnnly of sleepers to the Railway 
Board. It i.s not necc:-niy to set out the contents of these 
letters c.xcept to slate Ibal these letlc s rinw that -Shri D.iya 


Nand Sahay represented the Company in its dealings with 
the authorities of the Railway Board with legard to the con¬ 
tract of Railwiivs sleepers during Ihc period covered by the 
letters. The earliest letter is of the year 1956 and the Iasi 
IS dated 19-4-1977. 1 need only .state further that liiese le.teic 

.show that the respondent was the spokesman for the Com¬ 
pany with regard to these contracts and that he took the 
leading part in obt lining and negotiating (he contract in 
question, that he pressed for and obtained .tiodificalious on 
behalf of the Company of certain conditions of the con¬ 
tract and generally made .‘iforts to secure advantageous terms 
for the Company and to remove the diffienUics experienced 
by the Company in connection with ihe perfoiniancc of its 
part of the contract by writing to the aiithoiities. Most of 
these letters were written by the respondent in his capacity 
ns Managing Di'crtor which ofTiccr, as already stated, he 
conlinucd to hold till May 1974 but some of the letters v/ere 
WTitten by him even .'Tier be had ceased lo be the ^fanag^ng 
Director, Shri Daya Nand .Sahay. 

35. The fact that even as a mere Director continued 
to represent the Company in its dealings w'ith the Railway 
nuthoritie.-i regarding the contract does not warrant the in¬ 
ference that the other Director and share holders wcie his 
dummies and that the Company was his alter ego. It is 
not disputed that these letters establish that a Managing 
Director he was cariying on correspondence regarding the 
contract in question with the railway authorities and it seems 
probable thet he continued to carry on the corrcspondcn 'c 
even after be ceased to be Ihe Managing Director and was 
an ordinary Director because he was the Dii'sctor most fami¬ 
liar W'ith (he subjecr of Ihc correspondence. At (he most, 
the correspondence (Exhibit 6 series) might establish that 
the respondent was the brain and most alive ofllces of die 
Company. It cannot establish that the Company was its 
alter ego. Any Director of the Company may by virtue of 
his experience, ability and exparties may play a dominant 
role in the affairs of the Company. But ihe Company cannot 
on that account, he regarded as his niter ego, 

36. The oral evidence does not carry the matter any 
further. The petitioner. .Shvam 1 al Gupta, P.W. I merely 
asserted (hat the Company is a pocket company of the les- 
nondenl. He admittcil That his statement about the share¬ 
holders of Ihe Company were based upon the records of the 
Company, His evidence that the respondent was the Chnir- 
man-''u(n-Mannging Director of the Company at the time Is 
clearly incoriecl, P.W, 2 merely as'serted that Shri Daya 
Nand Sahay was all in all of the Company, Similarly, 
P.W. 3 also stated that (he company was in his name and 
that Shri Daya Nand Sahay was ‘Malik’ of the concern. But 
these general nsserlions arc virtiinlly mere expressions of 
opinion of the wiincssos cnnnol prove that the Company is 
the alter ego of the respondent, P.W. 2 deposed that once 
a rheqne drawn on behalf of the Company was handed 
over to him by Day-' Nand Sahay was associated with the 
nianaccmcni of the Companv, a fart which i.s ;idm';i?,I. 
P W. 3 further dcno.scd that Ihc office of the Company was 
sitli.ated in the house of Shri D.iya Nand Sahay, a fact which 
has been controverted by the 'cspondent, Daya Nand Sahay 
ill his deposition as R.W. 2. Even if the evidence of P.W. 3 
on (his point is accepted this cannot establish that the Com¬ 
pany i.s an alter ego of the respondent. 

37. In support of his contention that ns essenti.ally the 
company was being managed by the respondent cilher in his 
sapacily of Managing Director or Director, the Companv 
must be regarded as an alter ego of (he respondent. Shri 
Ghosh referred to ihe decision of the House of T ords in 
I.ennard’s Carrying Co. Ltd. v. .Asiatic Petroleum Co. Lid. 
ri9]4-l,5| ,'\II Englrnd Reports, 280)1- But that case has 
no apDiicafion. Tn that ca.se which was a case relating to 
damage or lo.ss of goods on hoard a ship, the action of the 
Director, who was des'gnaled as the person to whom the 
management of the ship was entrn.sled and who appeared to 
have been the active sniril in the Company which managed 
(he .ship was held lo be,Ihe actE.a of the company, that is 
to say for thal transaction the Director was rr,aardej as the 
alter e.uo of the company. The question wuis neither raised 
nor decided if ihe eopipany was (he alter ego of that Director. 
Reliance by Shn C-bosh in the Je'ision of the Supreme 
Court in Srcc htcenak-hi Mills I td., Madurai v. Commis¬ 
sioner of Income Tax. Madras (A.I.R. 19.57), .Supreme Court. 
49) is also mispl; ced. In that case, the Supreme Court held 
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that in assessing the income of the asscssec company, the 
pioiils made on certain sales and purchases ostensibly by the 
intermediary company were rightly included in the income 
of the assessec company. But that conclusion was arrived at 
not on the ground that the sale and purchases of the inter¬ 
mediary company and, therefore, the profits made therein 
must be regarded as the sales or purchases or profits of the 
assessee company as the intermediary company was the 
alter ego of the assessce company. That conclusion was 
arrived at on the ground that according to the findings of 
fact, which were held binding upon the Supreme Court, the. 
sales and purchases on which the profits were alleged to 
have been made by the intermediary company were all sham 
transactions and the only real sales or purchases were those 
made by the assessec company itself. No question arose in 
that case as to whether the legal entity of the Intermediary 
company could be disrcgaidcd. As observed Venkatara- 
mun Iyer, J., speaking for the Supreme Court in that case, 
“on the finding that the sales were sham no question arises 
as to the constitution of status of the intermediary (at page# 
68-69) cf the report". 


38. Facej with the position that there was virtually no evi¬ 
dence establishing that the company was the alter ego of the 
respondent, Shri Ghosh advance the argument that adveise 
inference should be drawn against the respondent for not 
having examined Sri Daya Prakash, the Chairman and Manag¬ 
ing Director of the Company, who was his own brother-in- 
law and whom the petitioner could not possibly have exami¬ 
ned. and for not producing the books of accounts of the 
Company. It would be, he itrgcs, held that if that evidence 
had been adduced it would have established that business 
carried on in the name of the company was the business of 
the respondent and Daya Prakash and all other share-holders 
and directors were the creatures of the respondent. Though 
the books of the accounts of the Company have not been 
produced, the profit and loss accounts of the Company are 
incorporated in the income tax returns filed by the Govern¬ 
ment. .All documents on whose production the petitioner 
insisted were called for' by this Court. The documents of 
the Company could not be regarded as documents in posses- 
.sion 0 " control of the rcspondeitt, who at the present, it is 
not dispute, who is neither the Managing Director or the 
Chairman of the Board of Directors of the Company. The 
returns (Pxhibit 4 seiies) filed by the Company, in the absence 
of any further evidence as I have already shown negative 
the plea lb.ll the comp iny wa.s the alter ego of the respon¬ 
dent. 

39. The onus was on the petitioner to show that the res¬ 
pondent was disqualified and. therefore, to prove that the 
contract emhodiej in the agreement (Exhibit I) was a con¬ 
tract entered into by the respondent, as the company ostensible 
cont cting party was the alter ego of the respondent. If 
the initial onus of establishing that the Company was the 
alter ego of the resp.indent had been discharged by the 
petitioner, the onus might have shifted on to the respondent 
to lead evidence to est iblish that the Company was not his 
alter ego. The petitioner did not adduce .iny evidence to 
disch.irge the initial onus which lay upon him of establishing 
that the company was the alter ego of the respondent. As a 
matter of fact, the documents produced by the petitioner 
E.xhibits 4 and 4/d negatived its plea that the company was 
its alter ego. In these circumstances no adverse inference can 
be diavvn against the respondent for not examining Shri 
Dayn Prakash or for not producing the books of n-’count.s of 
the Company. 

40. The decisions repoii 'd in A.I.R. 1969 Supreme Coiiil, 
692 or 40 Election Law Pcpoits 390, or 43 Election I.aw 
Reports 316, in which adverse inference w.is drawn againsi 
the uartv for not examining witnesse.s who. should have been 
produced arc completely in applicable because in those cases 
there was evidence against ihe party. The contention that 
the Company was the alter ego of the respondent must, 
therefore, be rejected. 

41. I accordingly, hold ihat the contiact iF.xhibit I) was 
not a contract entered into by (he respondent, that and, there¬ 
fore, the resnondent was not disqualified by section 9A of 
the Act for election to the Counsel cf States i.e. Raiya Sabha. 
Issue No. 3 must, therefore, be answered luenlnst the peti¬ 
tioner, It necessarily follow^ that issue No. 4 must also be 


answered in the negative against the respondent as the sole 
ground on which it is urged that the nomination papers of 
the respondent should not have been .accepted in his alleged 
disqualification under section 9j\ of the Act. Both these 
issues are, therefore, answered in the negative against the 
petitioner. 

Issue No. 6 

42. Upon the findings, it is clear that neither the election 
of the respondent cannot be set aside and consequently the 
petitioner is not entitled to be declared a duly elected member 
of the Rajya Sabha, Issue No. 5 also must, thciefoic, be 
answered in the negative. 

43. In the result, the application fails and is dismissed 
with costs. Hearing fee Rs. 1000. 

PATNA HIGH COURT 
The 30th August, 1982. 

N.A. N.A.F.R. 

SHIVANUGRAH NARAIN, J. 

[No. 82/BR-CS/2/78) 
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ELECTION.COMMISSION OF INDIA,, 

ORDERS 

New Delhi, the 7th October, 1982 

O.N. 131.~Whereas Ihe Election Commission is satisfied 
that Shri Sailendra Nath Taltikdar, a contesting candidate 
for general election to the Assam Legislative Assembly held 
in February, 78 from 42-Patacharkuchi constituency has 
failed to lodge an account of his election expenses at all as 
required by the Representation of the People Act, 1951 fmd 
Ihe rules made thereunder ; 

■And whereas a show cause notice Issued to him was 
received back undelivered from Postal Authorities slating 
that “Not available"; the Election Commission is fiiilher 
satisfied that he has no good reason or justification for the 
failure ; 

Now, therefore, in pursuance of section lOA of the said 
Act. the Election Commis.sion hereby declares the said 
Shri Sailendra Nath Talukdnr to be disqualified for being 
chosen ns, and for being, a member of either House of 
Parliament or of the Legislative Assembly or Legislative 
Council of a State for a period of three years from the date 
of (his order. 


[No. AS-LA'42/781 
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'sn^ 


^ gw wCTfilJfr ^ Pn: 'PR IT ^ g<w 
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1 2 

3 4 
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nwg <fr9frTo gfts^T.ftrgi 
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O.N, 132.—Whereas the Election Commission is satisfied 
that each of the contestine candidates specified in column ( 4 ) 
of the Table below at the election to the West Bengal Legis¬ 
lative Assembly, as specified in column (2) and held from the 
constituency specified in column (3) against his name has 
failed to lodge an account of his election expenses within 
the time and in the manner, at shown in column f5) of the 
mid Table as required by the Representation of the People 
Act, 1&51 and the Rules made thereunder ; 

And. whereas, the said candidates haye either not fuml- 
ihed any reason or explanation for the said failure even 


after due notice or the Election Commission, after consider¬ 
ing the representations made by them, if any, is satisfied that 
they have no good reason or justification for the said 
failure ; 

Now, therefore, in pursuance of section lOA of the said 
Act, the Election Commission hereby declares the persons 
specified in column (4) of the Table below to be disqualified 
for being chosen as, and for being a member of either House 
of the Parliament or of the Legislative Assembly or Legiila- 
tlvc Council of a State for a period of 3 years from the 
date of this order. 


TABLE 


S. No. Particulars of ejections 

S. No. and name of Name of the contesting candidates 

Assembly Constituency 

Reason for disquallfica 
tion 

1 2 

3 4 

5 


1. Gen. Election to the West 42-Harischandrapur A.C- Shri Rezzalc, Account not lodged. 

Bengal Legislatlvr Assembly, V Jt P.O. Mahandtapur, 

1982. Distt. Malda 

(West Bengal). 


823 01/82—2 


(No. 76/WB-LA/821 
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rTRiqftr % fRR 14).% q-'YfRff >frTR[ |l 

rtcrY 



fqqfqrfY qrx fqqF'R 

TTRT fqqtRR 4Y qw fqql’qq rT?q qf4 irR^f qrr rir tik 

'Tir Iqi^r Ri rttr 

rfo 

Ro 4k qpT 



1 2 

3 

4 

5 

1. WTRiRfenR RRT 4 frr^ RTErrcq ftRlRq 

49-^17^ 

M"! RnTrlff fqqiR 

RiHiw R^l fqqr 

1978 

2. -(#- 

5 1 -7i'’^frqT#Y 

fflR qifqTfY, 

tfYo RqRtq (rtrtr) i 

*4YqRY qkYR, 

-qfr- 

3. -)T^- 

sa-fkTF' 

qfqR%q3R, 

Tf5r'r?,TfYfrfi'7 (mTwm) 
qfYfarqf WTirq', 


4. -RY[Y- 

s4^>fYi?i#r 

TTRRR qrrkrqY, 

Ttl (inRTiT) 1 

RYaYRTYEnf^. 

-qi^Y- 

5. -qfi’- 

'TfiRR 

.5s-iir4r 

RrTlfRH, RY^T#Y-1 

WIRT'R 1 

«fr4Y%fRi wrY, 

-q^Y- 

6. -q^- 

5 7-tfqHt 

qTtr%T,'TYo qqjT, 
tmmr i 

«F; RT^T ^TRTtr, 

-q?Y- 

7. -qf-- 

-qfY- 

rptrEptht, 410 ^fqqi 

(WIRW) 1 

Sf r HOT THT 

-q^t- 

9. -q^- 

64-qT4fY 

«TR 'rflTTR %flTTT, 

'YYff'Rr (irrir) 
ifY nkr %, 

-q^- 

9 -W- 

7 4-tq'iqTTi 

qTR q 4ro 

IkRTRkR (ririr) 

■sfl 'SYRkRT % 

-q^r- 

10. -qifr- 

83-% 

qiiqo 2,'fYfqi'TiT,, 
kpTT qikr (wTRiR) 
qfl Ri5^ 1!R(R) 

-q^r- 

11. -q^r- 

88 ’’MYR 

qTiTq4Y5,^q/.)||q 
%, 41% (RlRtR) 

>41 ij5rr % 

-q^Y- 

la. q^- 

9 3-qYq>>)3' ff 

qTRq'TYRi^qTqtq 

Roflo^.q.iffo 5 

IkTrnkfYR arnriR 
«ff T?kTT RYipr, 

-q<Y- 

13, -qjY- 

97^q7q' (Roar.o) 

Rlqqr IT RPT, 

'flRTWR (RIRIR) 

%% 

Rl^krr^Rifwr 

-q^f- 



Rlq'trjqrYl, qlRTWR 
(wTRnr) 
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1 

2 

3 

4 

5 

1 4- 

ariTTW JT-T JfJfT ^ 

f?rt^ »iTtn7:.iT 9 4-^w5n: 

?fy 

^3i8rftr7T 8^ %8r 


1978 


Tl^Tr ’irsT, 

^yo iRWirr 
{mrrnr) i 


1 5. 


1 oo-rfl^w? 

WjTI: ?ITi!TT 
^'yty'TT' gT^^i'ii'i, 

{^rrfTrJT) 

-8^- 

1 6- 


1 02-J*fW 

*^y9;tfe=^55Tt 





^Jyo^, ?rte .fmfwpiT 
(tmm) 

Tlfir il Tifty^r 8^1 fvini 

1 7- 



«fy 

TTo iflT^ir 

(wraw) 

5l8rr 8iflllT 8^ ftnn 

1 8. 

“T^ht 

1 0 4-8'ifsrri 

a> >11^0-, 

’TN', 

'TMUT^fi^Rff (STT^mr) 

-8^y- 

to. 


11 3- a8rt' 

wrfirff^r^firaif’T, 

?r!Ti tiRi ?y 8t%T 8(ft 




9T#7:, 91^81^ 

(wnrrfT) 

fell 

^0- 


-n^y- 

«ff^n%iJT<;Ti73r>T 

NTrfy.f?;, "fy ^intm 
(srrerTiT) 

-8^- 

2 1. 

-irfr- 

11(iTooro^rfo) 

«ff4y7firfr#, 

'frwWii (wmnr) 

-8^1- 

22. 


-<Tiy- 


lrfTfrfir^8iftr8 8^1 




fuTTify, 

<Tro (wrffnr) 

fipTl 

2 3. 



8fr '^’Ts 8im 
flrtr frnFfrwprr, 

5yiffl 888 ^1 8i=n: 881 
t ^tTot 8iy ^181 




.fri^rTT^r (wnrrtr) 

2i- 


118-^^^r^PT 

«fy =^foTr 

8^^ .||q, 

81 (fllTTni) 

^181 8rPj8 8^yf818T 

25. 


-^- 

«fi' 8RTim 'ITcrlTr 
wis^jf.-, 8ifTO3r8 (?Tnrm) 

-8^- 

26. 


1 20-^l(t<.»foT. 

«Ty 875118?flT, 

M ^PTl 
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27. 


1 2 2-Rn'5ft5iJl 

8fl 8lf85p 8rw, 

-8^- 



fsT^nfr^ (50011?) 
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1 24-ft^ 


^ frf8 ^ 8r%5r 8i{y 
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-^- 
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■sfl 51^8 finf, 
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%»r tlf8 ^18ifim 8^f 




8188^ 818, 'fr 
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31. 
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81 jnmT!: f^^Ti fwii^R, i 
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O.N. 133.—-Whereas the Election Commission is satisfied 
that each of the contesting candidates specified in column (4) 
of the Table below at the election to the Assam Legislative 
Assembly as specified in column (3) against his name has 
failed to lodge- an account of his election expenses wilhln 
the time and in the manner, as shown in column (5) of the 
said Table as required by ttic Representation of the People 
Act, 1951 and the Rules made thereunder ; 

And, whereas, the said candidates have either not furni¬ 
shed any reason or explanation for the said failure even 
after due notice or the Election Commission, after consider¬ 


ing the representations made by them, if any, is satisfied that 
they have no good reason or justification for the said 
failure ; 


Now, therefore, in pursuance of section lOA of the said 
Act, the Election Commission hereby declares the said 
persons specified in column (4) of the Table below to bo 
disqualified for being chosen as, and for being n member of 
either House of the Parliament or of the- Ledslatlve Assembly 
or Lagislative Council of a State for a period of three yean 
from the date of this order. 


STATEMENT 


Si. 

No, 

Particulars of Eloctiqp.s 

SI. No. and name of the 
Assembly Constituency 

Name of the contesting candidates 

Reason for disqualifica¬ 
tion 

T 

2 

3 

4 

5 

1. 

General Election to the Assam 
Legislative Assembly, 1978. 

49-Chaygaon 

Shri Jnanendra Dewan, 

Vill. Kaimari, 

P.O. Chaygaon, 

(Assam). 

Account not lodged 

2. 

-do- 

51-Jalukari 

Smt. Joya Moral, 

Vill. Lachit Nagar, 

Rajsarh, 

Gauhati-7(Assam). 

-do- 

3. 

-do- 

52-Dispur 

Shri Bijon Sankar Roy, 

Kamakliya Colony 

Pandu (Assam). 

-do- 

4. 

-do, 

54-Oauhatl West 

Md. Sona Hazarika 

Fatasil 

Oauhati-9(As5am). 

-do- 

5. 

-do- 

SS-Hajo 

Shri MohibuUa AH, 

Vill. Dampur, 

P.O. Dampur (Assam). 

-do- 

6. 

-do- 

57-Rangia 

Shri Tajul Islam, 

Vill, Udiyana, 

P.O. Pangia (Assam). 

-do-r 

7, 

-do- 

-do- 

Shri Kalpa Ram Deka, 

Vill. Pashim Sitara 

P.O. Pangia (Assam). 

-do- 

8. r 

-do- 

64-Pane''y 

Shri Ganesh Deka, 

ViU & P.O. Kachubil’ 

Distt, Darrang (Assam), 

-do- 

9. 

-do- 

74-RangapaTa 

Shri Jasowant Singh, 

Ward No. 2, 

P.O. Rangapara, 

Distt. Darrang (Assam)/ 

-do- 

10. 

-do- 

83-Dhlng 

Shri Abdul Sharif, 

Vill, & P.O. Haibargaon, 

Distt. Nowgong (Assam). 

-do- 

11. 

-do- 

86-Nowgong 

Shri Moola Singh, 

V & P.O. Haiborgaon, 

A.T. Road, Ward No. 5, 

Distt. Nowgong (Assam). 

-do* 

12. 

-do- 

93-Bokakhat 

Shri Ratnoswar Lolng, 

Bonkual Gaon, 

P.O. Bonkaul (Assam) 

•do- 

13. 

-do- 

97-Dorgaon (SQ 

Shri Nila Kanta Hazarika, 
Oonokpukhuri, 

Oolaghat (Assam) 

-do- 

14. 

-do- 

94-Sarupathar 

Shri Mangra Teto, 

Konwani Gaon 

P.O. Murphulanl (Assam). 

•do- 
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.3 

4 

5 

15- Gon 
l-c'g. 

. Flection to the 
.■\ssomltly, 1978. 

Assam 100-Titahar 

Shri Dinoswar Tasha, 

(loromur Doliagaon. 

Jorhal-7. (Assam). 

Account not lodged 

Id, 

-do- 

102-Teok. 

Shri Photick Ch. Bhuyaii, 

Bhelcuguri Grant. 

P-O- Khalisona (Assam). 

Account not lodged wiith- 
in the time and i)i tho 

manner. 

17. 

-do- 

-do- [ 

Shri Rosewor Bora, 

P.O. Lahing, 

Distt. Jorhat (As.sami, 

Account not lodged. 

18, 

-do- 

l(14-Nazira 

Shri Kumud Gohain, 

Charali Gohain Guon, 

P.O. Namtieharali, 

(Assam). 

-do' 

19. 

-do- 

113-r)hcmaJi (ST ) 

Shri Kuma! Chandra Misong, 

Vill Karichuk Miri Pathcr, 

P.O. Dhemaji (Assam). 

Account ]rot lodged 
the inanner. 

2(1. 

-do- 

-do- 

Shri Kakoswar Ks'dong, 

Vill. Karichuk, 

P.O. A adhal (Assam). 

-do- 

21. 

-do- 

114-Jonai (ST) 

Shri Bircndra Doely, 

Bahir Jonai, 

P-O. Jonai (Assam) 

-do- 

22 

-do- 

-do- 

Shi i Padma Pogu, 

Dikhari, 

P.O. Laimokuri (Assam). 

-do- 

2.1 

-do- 

-do- 

Shri Thugcndra Nalh Patir, 

Vill. Missamara, 

P.O. Oekap'im (Assam) 

Account not lodged in 
time & i)) manner. 

24. 

-do- 

118-Diiliajari 

Shri Bhcn Chuiia, 

Mcrbil Ma.iuli Gaon, 

PO. Kathalguf) (Assam). 

Account not lodged. 

25 

-do- 

-do- 

Shri Nai'ayan (.iha)0\var, 

Bordubi, 

P.O. Hoogr)ja)i (Assam). 

-do- 

26. 

-do- 

lOJ-Naharkatia 

Sbri Kusha Dutta, 

Parbaipur, 

P.O. Namrup (Assam). 

-do- 

27. 

-do- 

122-'T'insukia 

Shn Man)k Das, 

Pa>balia, 

P.O. T)nsuk:a., 

D)sll. D)bruBa)h (Assan)). 

-do- 

28. 

-do- 

12.1-Disboi 

Shri Nirania.n Biswa.s, 

Or. No. 3172-B, C M.H. 

A'oa, Digboi. 

P O Digboi, 

Disil. Dibrngai'h (Assam). 

Accouru not lodged la 

nicioTici - 

29 

-do- 

124-Mar[;herita 

Shr) Pradyut Singh, 

PO- & P-S. Marghe'ita. 

Dist). Dihruga.rh (Assam) 

Account noi lodged 
in n'‘uancr 

30. 

-do- 

-do- 

Shri Kama Bahadur Thapa, 

Madhahpur Gaon, 

P.O. Pengcn, 

Dis(t. Dihrug'rb (Assam.) 

Acooutil not lodged !□ 
niaiinor. 

31. 

-do- 

126-Sadiya 

Shri Sibaji Rai, 

Sarujjtahar Town, 

P.O. Saruplahar, 

Disd. Sibsagar (Assam). 

Account not lodged 

— 

— % - — --^ - 



[No. 76/AS-I.A/78] 


By Order, 

S. C. JAIN, Under Seey, 
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30 19R'i 

SJTo sn“ 134.--^'P 3TraI^9’T i^iSM 

{i9S0 TT 43) -rl 41^7 in"fr (i) 

iFi jpfni "pT?r ^fiW, 7fRrr ^ T^.tRw 

T^TTl^lT, 77T7 41 flo T 
qffrnr’P, wit, [tjto irrifip: if: ifir 

f*r*Tr7l, ^ifFrr ffit 177 % nn'^f ■rt': 7TT'*n'’Tfr >fy cR"^ 

wi^llff 'T^' ^^'Hl Tfftf % Jffsr fiWWTT ^ffERTT^ % 7?T 

[^fo l.’!4|:J^r/83] 

snw ^ 

^0 Jpil?r7r, 


New Delhi, [he 30th September, 1982 

f>.N. 134.—In c'jcivi'te of the powers confcrrcrl by sub- 
^eetion (1) o! scelion 13 \ of the Representntlon of the People 
\et, 1950 (43 of 19501, Ihe Eleetion Commission of India, 
in eonsLiUtilion with the Ciovernment of Orissa hereby nomi- 
11 .lies Shli P, K. Patnaik, I.A.S'. Commissioner-inm-Secretni’y 
ID Oovci'iiment, Revenue and Excise Department, Ciovernment 
111 Orissa, as the Chief Electoral Officer for the State of 
<1ris.su with effect from the date he takes over charge and 
until further ordcis vice Sbri S. M. Patnaik, I.A.S. 

[No. 154/OR/82} 
By Order, 

K. OANESAN, Secy. 
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